KORBER

General Terms and Conditions of Supply and Installation of the
Koérber Business Area Supply Chain

These Terms and Conditions apply to offerings of supplies and services
of the Contractor in relation to the supply and installation of material
handling systems or parts thereof and to any related Quotation made by
or any Agreement concluded with the Contractor.

Unless expressly accepted by the Contractor in writing, any of the Cus-
tomer's general terms and conditions (in particular any purchasing
terms), as well as any other legal provisions in other documents of the
Customer in relation to an Agreement (such as specifications, data
sheets, technical documentation, advertising materials, orders, order
confirmations and/or shipping documents) which change or conflict with
these Terms and Conditions, shall not become binding upon the Con-
tractor or part of any Agreement. The above applies also in case of a
direct or indirect, express or implied reference to other terms and condi-
tions in any offer, order, confirmation or other contractual document in
relation to an Agreement or in other contractual documentation. Con-
tractor expressly objects to any such other terms and conditions.

In cases of conflict between the specific provisions of the Quotation or
the Agreement and these Terms and Conditions, the Quotation or
Agreement shall prevail.

Capitalized terms shall have the meaning ascribed to them in the last
Section of these Terms and Conditions.

Section 1 Scope of Agreement

11 The Contractor will supply, execute, complete and install the
Works in conformity with the Agreement.

1.2 The Customer at its own discretion may exercise in writing
any of the “Optional Items” marked as such in the Technical
Specifications within the time limits specified therein and in
any case early enough to allow for a timely planning, engi-
neering, supply and installation by Contractor. Upon the Cus-
tomer exercising the option and Contractor confirming this,
the relevant optional items shall become part of the Works
and Contractor shall undertake the related work at the prices
listed in the Technical Specifications.

1.3 The Contractor shall provide at its own cost special tools,
equipment, instruments and machines, labor and materials
and other facilities required for the Works. The Contractor
shall further ensure that it provides manpower, equipment
and material resources that are sufficient for the Works and
to achieve the Milestones.

14 Works performed may be inspected by the Customer or any
person authorized by the Customer during normal business
hours. Inspection are to be preannounced with reasonable
notice, may not interrupt Contractor’s activities regarding the
Works.

1.5 Where the Customer reasonably determines that any of the
Works are defective or are not in accordance with the
Agreement until Acceptance (or if applicable Preliminary Ac-
ceptance), the Parties shall discuss in good faith means of
rectification and mitigation, while Contractor remains enti-
tled to and responsible for determining how the Works are
ultimately executed.

1.6 The scope of the Works is to be determined at the time of
the conclusion of the Agreement. In particular, any subse-
quent (a) changes in laws and regulations mandatorily appli-
cable to the Works, (b) changes in agreed or mandatorily ap-
plicable standards and norms or (c) binding instructions is-
sued by a relevant authority which are not attributable to
Contractor’s fault, are not included in the scope.

1.7 With respect to the Contractor’s obligations for the supply of
materials, the Contractor must ensure that the supplied ma-
terials conform to the specification and design requirements
stipulated by the Customer.
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Contract Price and Tax

The Contract Price shall be the price for the Works as per the
Quotation.

Subject to applicable tax law or binding instructions from
competent fiscal authorities:

The Contract Price and any other prices agreed in the Agree-
ment are net amounts, excluding any Value Added Tax (VAT)
or any local equivalent (e.g. sales tax, excise tax, goods and
services tax, consumption tax and always to include duties,
levies, imposts or similar governmental indirect tax assess-
ments, collectively “Indirect Taxes”). Indirect Taxes shall be
borne by Customer. Contractor shall therefore charge the In-
direct Taxes to Customer in addition to the net amount owed
by Customer and to the extent required by applicable tax
laws.

Customer shall provide to Contractor its VAT identification
number(s) on the Purchase Order Form for (i) the country
where Customer has established its business and/or (ii) any
other country where Customer has a fixed establishment.
Contractor shall not be liable for any Indirect Taxes arising
from Customer’s incorrect indication of the VAT identification
number. Customer shall use the ordered Offerings from Con-
tractor for Customer’s business use in the foregoing loca-
tion(s) in accordance with the provided VAT identification
number(s). The following shall apply for intra-Community
supplies of goods: Customer will provide to Contractor certi-
fication on the entry of the goods into the EU Member State
of destination (“Entry Certificate”).

Settlements between the parties, including payment of re-
muneration and advances, are made on the basis of VAT in-
voices.

The invoice should meet all requirements to fulfil the respec-
tive applicable tax laws, including:

. Correct Contractor’s details: the name (including form
of incorporation) and the address, VAT number, IBAN
code and bank account number and the name of the
bank

. Correct Customer’s details: name and address (com-
plete legal entity name and registered office address),
VAT number;

. Invoice number;

. Purchase order number (PO) provided by the Customer
and its contact person;

. Description of services or supplies invoiced appended
by the relevant documentation.

Invoices issued by the Contractor should be delivered to the
Customer’s address stated in the Quotation.

For the avoidance of doubt, each party including Customer’s
affiliated companies shall be responsible for payment of tax-
es that it is legally obliged to pay in terms of applicable law.
All payments under the Agreement to be made by Customer
to Contractor are stated exclusive of all duly applicable taxes,
duties, levies, imposts or similar governmental assessments
imposed by law, except for withholding tax on payments to
the Contractor as required under the tax laws of the state in
which the Customer has its registered office or establish-
ment. Customer will provide Contractor with documentation
evidencing payment of such taxes. This does not apply if Con-
tractor is exempt, in whole or in part, from withholding tax
due to a valid (partial) certificate of exemption issued by the
relevant tax authority.

Customer and Contractor agree to cooperate to minimize, to
the extent appropriate and legally compliant, any taxes or
similar fees and each party will provide all representations
and documentation necessary to effect such an appropriate
minimization. Customer shall use all reasonable efforts to
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support the Contractor in obtaining a tax reduc-
tion/exemption certification from the state in which the Cus-
tomer has its registered office or establishment if so required
by any tax treaty provision and/or Customer’s state tax law to
validate the aforementioned claim for tax exemption. Con-
tractor will provide Customer with its tax residence certificate
in due time, in order to obtain the tax exemption or the re-
duced tax rate. Customer shall remit the taxes withheld to
the relevant authorities and shall provide an appropriate cer-
tificate of withholding for the amounts withheld.

Parties shall be authorized to any disclosure of the Agree-
ment to a Party’s affiliate and to file a copy of the Agreement
with any governmental authorities.

This Section shall survive expiration or termination of the
Agreement.

Review, Approval

As far as provided for in the Project Schedule, the layouts,
drawings and other functional specifications in relation to the
Works as comprised in the Technical Specifications are sub-
ject to detailed review and finalization by the Contractor,
which process is to be supported by Customer with best en-
deavors.

Contractor shall provide the finalized documents for Custom-
er’s review not later than agreed in the Project Schedule.

The Customer’s review period shall not exceed 10 Working
Days from the date on which the documents are provided to
the Customer. During the review period the Customer may:

Give approval with or without any comments, or

deny approval, with comments reasonably identifying the
parts or components that do not comply with the Agreement
including full explanation. Denial of approval and associated
comments shall apply only to the related submitted design
documents or parts of these design documents.

Upon a denial by Customer in accordance with the Agree-
ment, the Contractor shall, as soon as technically possible,
amend all the necessary design documents according to the
comments made by the Customer, and resubmit them for
further review according to the above stipulations. The Cus-
tomer shall not make any comments to the previously not
commented parts or components during the review of the
resubmitted documents. In case of a denial by the Customer
that is not in accordance with the Agreement (in particular
because Customer’s request is outside the scope of the
Works), the denial shall be deemed a request for a Variation
by Customer according to Section 10.

Upon expiry of the review period, and as far as no comments
are received by the Contractor to the design document or
parts thereof, the Customer shall be deemed to have ap-
proved the submitted design documents.

In the event of any change in the design and/or drawings of
the Works being required due to the Customer’s fault, the
Contractor shall be entitled to recover from Customer all re-
lated losses, damages, costs and/or expenses arising from
such change of design and/or drawings.

Delivery, Passing of Title and Risk

The delivery terms for supplies related to the Works shall be
as per the Incoterm stated in the Quotation (if not stated:
FCA) according to the most recent version of the Incoterms,
currently Incoterms 2020.

Partial and early deliveries are permitted as far as reasonable
to achieve the Project Schedule.
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Contractor shall retain ownership in any supplied equipment
until Customer has paid the entire Contract Price.

The Contractor shall be responsible for the Works during the
installation, testing and commissioning of the Works. The op-
erational responsibility and the transfer of risk of any acci-
dental damage or loss of delivered products or the entire
Works, which is neither Parties’ fault, occurs upon the earlier
of Preliminary Acceptance or taking the System into commer-
cial use.

Documentation

The Contractor shall prepare and deliver the Documentation
in the following form:

Format:  Electronic files

Language: English (and as required by applicable law)

The Contractor shall own all rights to the Documentation and
shall grant Customer a non-exclusive right of use in the Doc-
umentation for the agreed or reasonably foreseeable pur-
pose which is assignable or sub-licensable only to Affiliates of
Customer or a third party that acquires the Works from Cus-
tomer in the ordinary course of business.

Commencement, Project Schedule, Supply

Chain Adjustments

6.1

6.2
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Contractor shall commence the Works in accordance with the
Project Schedule and as soon as Customer has provided all
required official permits and approvals from competent au-
thorities and has made due payments according to the Pay-
ment Schedule.

The Project Schedule represents a preliminary version of the
Project Schedule, which shall be discussed between and de-
veloped and finalized by the Parties in good faith. Sections
3.2, 3.3 and 3.5 shall apply accordingly.

The Parties are aware that in relation to the Works various
supplies and services from third parties (in particular suppli-
ers and subcontractors) are required and that not all third-
party services can be bindingly ordered prior to the conclu-
sion of the Agreement. Depending on market conditions, the
availability of such may change rapidly and unforeseeably be-
yond the control of the relevant Party. The Parties shall, be-
fore and after conclusion of the Agreement, use necessary
and reasonable efforts to make arrangements to meet the
delivery dates per Project Schedule, to mitigate delays and
find alternatives. If this is not possible or reasonable follow-
ing shall apply. In case of materially adverse changes in rele-
vant market conditions which were not specifically foreseea-
ble at the time of conclusion of the Agreement and which ob-
jectively render the timely fulfillment of the Project Schedule
impossible or not reasonably achievable, the relevant Party
shall upon becoming aware of such changes inform the other
Party without undue delay and the Parties shall agree in good
faith on an adjusted Project Schedule. If the Parties cannot
reach agreement in a reasonable time, the Contractor may
determine the extension in its reasonable discretion.

Customer Contributions, Interfaces

The Customer is obliged to the contributions as set out in the
Quotation or as otherwise agreed, e.g. in an agreeable doc-
ument on the DOO or an interface list. The contributions are
a prerequisite for Contractor to perform the Works.

With regard to interfaces between the Works and the works
of other contractors engaged by the Customer in relation to
the Works, the Contractor shall be responsible for supporting
all interfacing works, subject to any ambiguity, conflict
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and/or inaccuracy arising from such interfaces, which could
not have been foreseen by Contractor and which had not
been reasonably disclosed to Contractor prior to the signing
of the Agreement, are attributable to the Customer. Custom-
er shall deliver to Contractor all required detailed infor-
mation concerning interfacing equipment, systems or infra-
structures for the development of the detailed design by
Contractor and for the execution of the Works.

Site Access and Site Conditions

The Customer will procure, in due time, for Contractor staff
and its representatives, suppliers or sub-subcontractors all
necessary permissions and authorizations to work on the
Site.

Contractor will inform the Customer of the normal working
time. Until Acceptance (or if applicable Final Acceptance) has
occurred, Contractor will be permitted free access to Site to
perform Works on extra hours or extra shifts on any calendar
day whenever considered necessary or adequate by Contrac-
tor to accomplish the agreed time plan.

The Customer shall be exclusively responsible for all costs
arising of the extra labor hours of its representatives.

The Customer will make available free of charge, on all con-
struction areas, the necessary area needed for building up
and storing equipment and support facilities for the forecast-
ed teams, materials and warehouses including sewage, wa-
ter, compressed air with adequate pressure and electricity
with adequate power. The area for site construction and fa-
cilities shall be provided and maintained clean from natural
obstacles and ready for the Works.

The Site shall have security services during all period of the
execution of the Works. These security services must be pro-
vided in a twenty-four-hour period, seven days per week, at
Customer’s expenses.

The Customer will make available free of charge at the Site a
place for Contractor to make deposit of construction waste,
with proper containers at a maximum distance of 100 meters
from the erection location, and will make his duty to produce
proper documentation and ensure its delivery to any waste
treatment plant, recycling plant or landfill according to local
applicable legislation.

In case of any delay in handing over the Site for starting the
installation, the safety and security of material and storage of
material at site shall be under the responsibility of the Cus-
tomer.

The Customer shall provide the conditions, which it is respon-
sible for, according to the DOO throughout the project until
Acceptance (or if applicable Final Acceptance).

Software License

The Customer shall, unless otherwise specified herein, have
the permanent non-exclusive right to use and maintain the
Software for the agreed and reasonably foreseeable opera-
tion of the System. The right of use shall only be assignable
and sub-licensable in the ordinary course of business to any
affiliate of Customer or to a buyer of the System.

In case the Works comprise Software to be provided and
implemented by an affiliate of Contractor as a subcontractor
of Contractor (for example a warehouse management sys-
tem), the Affiliate’s software licensing terms shall apply.

As far as Software is owned by a third party, Contractor shall
assign the relevant software license or sublicense for that
Software in accordance with the software licensing terms of
the relevant third party.

Page 3 of 9

9.4

Section 10

10.1

Section 11

111

11.2

Contractor shall not be obliged to disclose any source code of
the Software.

Variations

The Contractor shall carry out Variations which are required
because of (a) changes in laws and regulations mandatorily
applicable to the Works, (b) changes in standards and norms
if those are expressly agreed or otherwise mandatorily appli-
cable to the Works or (c) binding instructions issued by a rel-
evant authority which are not attributable to Contractor’s
fault and made after the conclusion of the Agreement. Such
Variations shall be deemed to have been requested by Cus-
tomer. The Parties have to notify each other without undue
delay if they become aware of such a change or instruction.

The Customer may further request, and Contractor may
suggest Variations in writing at any time until Acceptance (or
if applicable Preliminary Acceptance).

Within a reasonable period upon receipt of a request for a
Variation from Customer or on its own suggestion for a Varia-
tion, Contractor shall inform Customer of the impact of the
Variation on the Contract Price and the Project Schedule,
thereby making an offer for that Variation. The Customer
shall reimburse the reasonable costs incurred by Contractor
in examining the Variation and preparing the offer on a time
and material basis if Customer has requested the Variation or
it is a Variation according to this Section on Variation.

The Customer shall respond to the Contractor’s offer within
10 Working Days by either signing and accepting it or reject-
ing it. If the Customer fails to comply with this notice period
and also has not provided notice to Contractor that it needs
additional time of up to 10 Working Days for the decision, the
Contractor’s offer shall be deemed rejected.

As long as a Variation has not been agreed, the Works shall
be considered unchanged and the Contractor may decide in
its reasonable discretion to suspend the affected parts of the
Works by giving notice to the Customer. Customer shall bear
any reasonable cost (incl. reasonable overhead) incurred by
Contractor during the time and as a result of the suspension,
if the Customer has requested the Variation or it is a Varia-
tion according to this Section on Variation.

The Parties may exceptionally agree on a simplified process
for Variations up to an individual value of EUR 20,000.00 (or
local currency equivalent) by means of a list of additional and
reduced costs to be signed or otherwise verified (for example
by email-confirmation) by the Project Representatives. Con-
tractor may claim and invoice any positive balance according
to this list at the end of each month.

Suspension

In case of any suspension or postponement of the Works or
part of the Works requested by the Customer or required for
reasons not attributable to the Contractor (e.g. binding in-
structions issued by a relevant authority), the Contractor
shall stop the Works upon being directed to do so by the Cus-
tomer.

The effects on cost and losses and on the Project Schedule
shall be considered and agreed as a Variation, as far as the
Contractor is not responsible for the suspension. As long as
not agreed otherwise according to these Terms and Condi-
tions, any cost or losses (incl. reasonable overhead, cost of
pausing and remobilizing the Works and profit) incurred by
Contractor caused by the suspension or postponement shall
be borne and reimbursed by the Customer, subject to the
Contractor being obliged to reasonably mitigate such cost or
losses.
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Project Schedule Extensions

A reasonable and fair extension (including any reasonably
times for pausing and remobilizing the Works) shall apply to
the Project Schedule in case of interruptions or delays of the
Works caused by the following events or circumstances:

Any act or omission attributable to Customer or third party
contractors engaged by Customer;

Variations to technical conditions, the scope of Works, Pro-
ject Schedule or site conditions, provided that such changes
impact the ability to carry out the Works;

Disruption to Contractor’s Works caused by site occupation
by the Customer, its agents or others on site, as any delays in
access to Site creating an impact on the agreed Project
Schedule;

Force Majeure events;

Abnormal weather conditions that affect the normal execu-
tion of the Works such as extraordinarily heavy rains, winds,
high or low temperatures;

Variations or other changes to the design of the goods or
services bindingly requested by authorities;

Suspension of the Works by reasons not attributable to the
Contractor (if not agreed specifically as a Variation);

Changes in laws/standards not reasonably foreseeable by
Contractor 28 days prior to the tender submission and any
changes in laws/standards occurring during project execu-
tion;

Any underground- or ground-condition discovered after the
commencement of the Works not reasonably foreseeable by
Contractor; or

Delay in providing sufficient information to start the Works,
caused by subsequent instructions or lack of instructions
from the Customer, industrial disputes or other causes what-
soever beyond Contractor’s reasonable control.

Acceptances, Shortfall Compensation

Acceptance (or if applicable Preliminary Acceptance) shall be
a mandatory prerequisite for Customer to beneficially use the
System.

After Contractor has carried out the installation and commis-
sioning and has achieved Completion, Acceptance (or if appli-
cable Preliminary Acceptance) shall take place. Acceptance
(or if applicable Preliminary Acceptance) shall comprise of the
tests, criteria and processes specifically agreed in the Tech-
nical Specifications.

Only in case of major non-compliances or major defects shall
Customer be entitled to reject any acceptance in relation to
the Agreement. All non-major cases of non-compliances or
defects will be listed in an open issues list and Contractor will
remedy such non-compliances and defects as soon as possi-
ble. Contractor is entitled to reasonably request Customer to
stop the System in order to solve open issues. Acceptance
processes may be carried out with remote support as far as
reasonably practicable for Contractor and agreeable for both
Parties.

Acceptances (and if applicable in particular Preliminary ac-
ceptance and Final acceptance) shall be deemed to have oc-
curred and declared in the following cases, whichever occurs
first, but subject always to a reasonable notice period to be
set by Contractor in writing:

The Customer rejects the relevant acceptance not in accord-
ance with the Agreement or refuses to cooperate in or fails to
fulfil its obligations regarding the relevant acceptance pro-
cess; or
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the Customer ultimately refuses to continue the execution of
the Agreement or the Works without being entitled to, or

in the specific case of Preliminary Acceptance (if applicable):
The System or parts thereof are placed into essentially per-
manent, commercial operation by the Customer before Pre-
liminary Acceptance.

If not agreed otherwise or expressly excluded in the Technical
Specifications, Contractor is entitled to decide by written no-
tice to the Customer to compensate the Customer for a
shortfall in:

(a) Throughput according to the following provisions, if the
System, in spite of reasonable efforts of the Contractor to
rectify the shortfall, does not achieve the Throughput in
the course of an acceptance process and provided that the
shortfall does not exceed 6 (six) %. The compensation shall
be by way of a price reduction and such price reduction
shall be in lieu of Contractor’s duty to remedy the shortfall
and non-compliance to achieve Throughput. If Contractor
gives written notice that it makes use of this right, Custom-
er is entitled to a price reduction for each full percentage
point of shortfall below the agreed Throughput in the
amount of 0.25% of the Contract Price. The total maximum
reduction is 1.5%.

(b) Availability according to the following provisions, if the
System, in spite of reasonable efforts of the Contractor to
rectify the shortfall, does not achieve the Availability in the
course of an acceptance process and provided that the
shortfall does not exceed 3 percentage points. The com-
pensation shall be by way of a price reduction and such
price reduction shall be in lieu of Contractor’s duty to rem-
edy the shortfall and non-compliance to achieve Availabil-
ity. If Contractor gives written notice that it makes use of
this right, Customer is entitled to a price reduction for each
full percentage point of shortfall below the agreed Availa-
bility in the amount of 0.5% of the Contract Price. The total
maximum reduction is 1.5%.

In case Contractor exercises its rights under the Agreement,
further claims for rectification of the shortfall, price reduc-
tion, compensation, damages or other rights and remedies
(including termination rights) for reason of shortfall in
Throughput or Availability are excluded subject to willful mis-
conduct and gross negligence.

Warranty

The Contractor warrants that the Works are free of defects
and correspond with the agreed specifications described in
the Agreement and in particular in the Technical Specifica-
tions for the warranty period according to the Quotation (if
not stated 12 months upon Acceptance (or if applicable Pre-
liminary Acceptance)).

In order that the Works and Documentation shall be in the
conditions required by the Agreement (fair wear and tear ex-
cepted) by the end of the warranty period, the Contractor
shall:

complete any work which is outstanding on the date stated in
an Acceptance Certificate (or if applicable Preliminary Ac-
ceptance Certificate), within such reasonable time as is in-
structed by the Customer (or if not instructed within an ob-
jectively reasonable time), and

execute all work required to remedy defects or damage by
repair or replacement in Contractor’s discretion, as may be
notified by the Customer on or before the end of the warran-
ty period.
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All defect rectification works shall be executed at the risk and
cost of the Contractor, if and to the extent that the work is
attributable to:

the design of the Works, other than a part of the design for
which the Customer or any third party contractors engaged
by Customer are responsible (if any),

the Works or any parts thereof not being in accordance with
the Agreement,

improper installation attributable to the Contractor, or

failure by the Contractor to comply with any other obligation
of the Agreement.

Contractor shall not be obliged to carry out defect rectifica-
tion works if and to the extent that the work is attributable
to:

Acts or omissions of Customer or third parties attributable to
Customer, in particular third party contractors engaged by
Customer,

Customer failing to notify the defect immediately in writing,

improper transportation or storage of or any accidental dam-
age to the delivered items after the transfer of risk,

improper operation or treatment of the delivered items,
failure to comply with the operating instructions, operating
conditions or service- and maintenance-intervals or the use
of improper materials or replacement materials,

fair wear and tear (e.g. consumables), or

modifications or repairs made to the System or arts thereof
without Contractor’s consent or with third party spare parts.

If and to the extent that such work is attributable to any
other cause, the Contractor shall be notified promptly by the
Customer.

If the Contractor fails to remedy any defect or damage within
a reasonable time, a date is to be fixed by the Customer in
writing, on or by which the defect or damage is to be reme-
died. If the Contractor fails to remedy the defect or damage
by this notified date and this remedial work was to be exe-
cuted at the cost of the Contractor as per the above provi-
sions or the remedy is impossible or grossly unreasonable
from Contractor’'s commercial perspective, the Customer
may (at its option):

carry out the work himself or by others, in a reasonable man-
ner and at the Contractor's cost and the Contractor shall pay
to the Customer the costs reasonably incurred by the Cus-
tomer in remedying the defect or damage;

determine a reasonable reduction in the Contract Price taking
into account all relevant circumstances; or

if the defect or damage deprives the Customer of substantial-
ly the whole benefit of the Works or any essential part of the
Works in a way that a further operation of the System is
clearly not reasonably practicable for the Customer consider-
ing also the legitimate interests of the Contractor and the
high complexity of the Works, terminate the Agreement as a
whole, or in respect of such essential part. Without prejudice
to any other rights, under the Agreement or otherwise and
subject to Section 15, the Customer shall be entitled to re-
cover all sums paid for the Works or for such part (as the case
may be) and the cost of dismantling the same, clearing the
Site and returning materials to the Contractor. In this case
the Contractor is entitled to make a reasonable deduction for
benefits gained by the Customer due to the temporary usage.

Until the end of the warranty period, the Contractor shall
have the right of access to all parts of the Works and to rec-
ords of the operation and performance of the Works, except
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as may be inconsistent with the Customer's reasonable secu-
rity restrictions.

The search for and determination of defects shall be at the
sole risk and cost of Customer.

When a defect has been rectified by Contractor, the replaced
or repaired part of the Works shall be subject to the same
warranty terms as described above for an additional one year
upon completion of the rectification, but not longer than in
total 36 months after commencement of the initial warranty
period as stated above.

Provided that Contractor is not liable for willful misconduct,
fraud, gross negligent misconduct, personal injury or death,
or in other cases in which a limitation or exclusion of liability
is not permitted under the law applicable to the Agreement
and Contractor is not liable according to compulsory statuto-
ry product liability provisions, the warranties provided herein
state Contractor’s entire liability regarding warranty and de-
fects and Customer’s sole and exclusive warranty claims for
all defects incl. latent/hidden defects.

Limitation of Liability

Notwithstanding anything to the contrary stated herein (ex-
cept only for Section 15.2),

(a) any Party’s liability for damages shall only arise in
cases of that Party’s fault,

(b) the Contractor shall not be liable for loss of use of
any Works, loss of profit, loss of any Contract, loss
of production or for any indirect or consequential
loss or damage which may be suffered by the Cus-
tomer in connection with the Agreement or the
Works,

(c) the total and aggregate liability assumable by Con-
tractor under the Agreement shall in no event ex-
ceed an amount equal to 50% of the Contract
Price.

Paragraphs (b) and (c) of Section 15.1 shall not apply as far as
any liability arises from willful misconduct, fraud, gross negli-
gent misconduct, personal injury or death, or in other cases
in which a limitation or exclusion of liability is not permitted
under the law applicable to the Agreement.

Delay in Performance, Liquidated Damages

If the Contractor fails to achieve Acceptance (or if applicable
Preliminary Acceptance) and such delay is attributable to
Contractor’s fault and Customer is adversely affected by that
delay, the Contractor shall, after expiration of a grace period
of 10 Working Days as of receipt of a written default notice of
Customer, pay the Customer an amount equal to 0.1% of the
Contract Price per each Working Day of delay, up to a total
maximum of 5% of the Contract Price as liquidated damages.
The liquidated damages are Customer’s sole and exclusive
remedy for delay in the Works subject only to willful miscon-
duct and gross negligence on behalf of Contractor and those
specific other rights and remedies for delay as specifically
agreed herein.

Liquidated damages shall become due upon Acceptance (or if
applicable Preliminary Acceptance) or after Customer has ex-
ercised its rights under Section 16.3 and can only be claimed
within a claim period of 30 days thereafter and are otherwise
forfeited.

If the Contractor fails to achieve Acceptance (or if applicable
Preliminary Acceptance) by more than 30 Working Days and
such delay is solely attributable to Contractor’s fault, the Cus-
tomer may terminate the Agreement in respect of such parts
of the Works which are attributable to the delay after expira-



Section 17

Section 18

18.1

18.2

Section 19

KORBER

tion of a final termination period of 90 Working Days upon
receipt of Customer’s final written notice. This shall be Cus-
tomer’s only right to terminate the Agreement due to delay,
in particular Section 17 shall not apply to delay.

Termination for cause

If not expressly provided otherwise herein, each Party may
only terminate the Agreement on written notice if the other
Party fails to comply with a material term of the Agreement
in a way that renders the continuous execution of the
Agreement by all means unacceptable and unreasonable,
subject to the failing Party having been notified in writing of
the nature of the failure and, if curable, has been provided
with a reasonable period of time to cure the failure. Any
payment default of Customer of more than 25% of a payment
milestone or EUR 100,000 (or the local currency equivalent)
shall be deemed good cause for termination. Any other ter-
mination right, whether for cause or convenience, according
to applicable law shall be excluded.

Insurance

The Contractor shall maintain and will provide the Customer
upon request with evidence of a business liability insurance
policy with coverage of EUR 3 million per loss event, up to a
maximum of EUR 6 million per insurance year.

The Contractor shall maintain and will provide upon request
evidence on an assembly insurance covering the Works from
the start of work on Site until Acceptance (or if applicable
Preliminary Acceptance) against loss or damage for which the
Contractor bears the risk in accordance herewith.

Subcontracting

The Contractor may subcontract any portion of the Works without the
prior written approval of the Customer, as long as the Customer has not
rejected a subcontractor for good cause in writing.

Section 20
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21.1

Health and Safety, Environmental Protection

The Contractor shall comply with all relevant safety and secu-
rity requirements agreed or mandatorily applicable pursuant
to applicable law and regulation. The Customer may, upon
reasonable notice to the Contractor audit the Contractor’s
compliance with this clause and the Contractor shall cooper-
ate with the reasonable requests of the Customer in connec-
tion with such audit.

The Contractor has the responsibility to obtain relevant work
permit to carry out the Works at the Site.

The Contractor shall throughout the progress of the Works
have full regard for applicable health and safety laws and
regulations mandatorily applying at the Site and relevant to
the Works.

Force Majeure

If a Party is or will be prevented from performing any of its
obligations under the Agreement by Force Majeure, then it
shall give notice to the other Party of the event or circum-
stances constituting the Force Majeure and shall specify the
obligations, the performance of which is or will be prevented.
The notice shall be given within 14 Working Days after the
Party became aware, or should have become aware, of the
relevant event or circumstance constituting Force Majeure.

The Party shall, having given notice, be excused of such obli-
gations for so long as such Force Majeure prevents it from
performing them. Notwithstanding any other provision of
this Section, Force Majeure shall not apply to obligations of
either Party to make payments to the other Party under the
Agreement.
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Each Party shall at all times use all reasonable endeavors to
minimize any delay in the performance of the Agreement as a
result of Force Majeure, e.g. by allowing and enabling partial-
ly remote contract execution (remote services, remote ac-
ceptance), as far as this is reasonably possible for Contractor.
The Party shall give notice to the other Party when it ceases
to be affected by the Force Majeure.

If the Contractor is prevented from performing any of its
obligations under the Agreement by Force Majeure of which
due notice has been given, and suffers delay and/or incurs
Cost by reason of such Force Majeure, the Contractor shall be
entitled to an extension of time according to Section 12, and
payment of any such Cost.

If the execution of substantially all the Works in progress is
prevented for a continuous period of 84 Working Days by
reason of Force Majeure of which due notice has been given,
or for multiple periods which total more than 140 Working
Days due to the same notified Force Majeure, then either
Party may give to the other Party a notice of termination of
the Agreement. In this event, the termination shall take ef-
fect 7 Working Days after the notice is given, and the Con-
tractor shall stop the Works and remove from Site. The costs
incurred for the Works already provided until then (in partic-
ular the amounts payable for each milestone reached prior to
termination and otherwise reasonable remuneration for the
Works performed), shall be borne by the Customer.

Confidentiality, Use of Anonymous Data

If a Party receives Confidential Information (in such role,
“Recipient”) from the other Party (in such role, “Discloser”),
then Recipient shall protect such Confidential Information
from disclosure to third parties by exercising at least the
same degree of care it uses to protect its own similar infor-
mation, and in any event not less than reasonable care. The
Parties agree to use Confidential Information only in connec-
tion with the Agreement. Therefore, any decompilation, dis-
sembling, reverse engineering or comparable process in rela-
tion to any part of the Works is not permitted.

The foregoing obligations shall not apply to any Confidential
Information that (a) is or becomes available to the public,
other than by breach of a duty by Recipient; (b) is in the right-
ful possession of the Recipient without an obligation of con-
fidentiality; or (c) is independently developed by Recipient
without use of or reference to Confidential Information of
Discloser. Confidential Information may be disclosed by Re-
cipient as required by a court or governmental authority of
competent jurisdiction, provided that prior to any such dis-
closure Recipient provides Discloser with prompt written no-
tice so that Discloser may seek an appropriate protective or-
der. The obligations under this Section shall survive for a pe-
riod of two years following the return or destruction of the
Confidential Information.

Notwithstanding any language to the contrary elsewhere in
the Agreement, Customer authorizes Contractor and its Affil-
iates (and their successors and assigns, contractors and Con-
tractor Business Partners) to store and use Customer’s busi-
ness contact information wherever Contractor and its Affili-
ates do business, in connection with the Works.

Contractor may (a) collect, develop, create, extract, compile,
synthesize, analyze and commercialize statistical benchmark
and other information related to the performance, operation
and use of the Works and (b) use data from the Works in ag-
gregated form for security and operations management, to
create statistical analyses, and for research and development
purposes (subsections (a) and (b) are collectively referred to
as “Service Analyses”). Contractor may make Service Analyses



Section 23

23.1

23.2

233

23.4

23.5

23.6

Section 24

24.1

24.2

KORBER

publicly available; however, Service Analyses will not incorpo-
rate any customer data or Confidential Information in a form
that could serve to identify Customer or any individual. Ser-
vice Analyses do not constitute personal data. Contractor re-
tains all intellectual property rights in Service Analyses.

Intellectual Property

Where delivered items or parts thereof or any results of the
Works or Services are protected by patents, copyrights or
other industrial property rights, Contractor shall remain the
sole owner and beneficiary of such and shall grant Customer
a non-exclusive and (save for transfers to an purchaser of the
Site) non-transferable right to use the same for all purposes
agreed or reasonably foreseeable under the Agreement.

The Contractor shall at its own cost indemnify the Customer
against and from any other third party claim for an IP Viola-
tion which arises within three years upon Acceptance (or if
applicable Preliminary Acceptance) and is a direct conse-
quence out of or in relation to (a) the Contractor's design,
manufacture, construction or execution of the Works, or (b)
the proper use of the System in accordance with the Agree-
ment.

The Customer shall indemnify the Contractor against and
from any third party claim related to an IP Violation which is
a direct consequence of (a) the Contractor's compliance with
the Customer’s instructions or (b) the System or parts thereof
being used by the Customer for a purpose other than that
agreed or reasonably foreseeable or (c) the System or parts
thereof being used by the Customer with any third party
product, except if disclosed prior to the conclusion of the
Agreement.

In this Section, "IP Violation" means a violation of any copy-
right, patent, trade secret or other intellectual property right
relating to the Works or System.

If a Party does not notify the other Party of any claim in rela-
tion to an IP Violation within 28 days of receiving the claim,
this Party is considered to have waived any right to indemnity
under this Section.

If a third-party violation claim is made or appears likely and
Contractor is the indemnifying Party, then the Contractor
shall be entitled, but not required, to modify the System to
make it non-infringing, procure any necessary license, or re-
place the affected item with one that is functionally compa-
rable.

Export Control

The Customer acknowledges that the supply of the products
may be subject to domestic and/or foreign statutory provi-
sions and regulations regarding export control including eco-
nomic sanctions and embargos (hereinafter collectively re-
ferred to as Export Control Regulations). These Export Con-
trol Regulations may change from time to time and are appli-
cable according to the wording valid at the relevant time.
Both parties will adhere to all such Export Control Regula-
tions and cooperate with the competent authorities accord-
ingly. The parties shall not take any action which would be in
breach of the Export Control Regulations.

If applicable, the delivered products may not be sold, sup-
plied, leased or otherwise transferred nor may the Equip-
ment be used for a purpose other than that agreed upon
without a necessary export or re-export permit from the
competent authorities. The Contractor will use his best ef-
forts to receive the required export permits and provide the
Customer with a copy of the export permit for his infor-
mation on request. Furthermore, and without limiting the
foregoing, any re-exportation to Russia and any re-
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exportation for use in Russia of the product is prohibited, un-
less explicitly allowed by the Contractor in advance in writing.
In case of violation of this prohibition, the Contractor is
obliged to report such incident to the competent authorities,
in addition to any further rights the Contractor may have
hereunder.

The Contractor has the right at any time to withdraw from
the Contract, exempt from any charges and without incurring
any liability, if (a) )the required export permits or re-export
permits cannot be obtained or cannot be obtained within a
reasonable time or, if once granted, are/is thereafter revoked
or modified by the competent authorities;(b) the Customer,
despite a request, provides either none or insufficient infor-
mation about the final destination or the end use of the
products; (c) the Contractor obtains knowledge of an unin-
tended end use or of any previously unknown person in-
volved in the business and thereafter cannot perform the
Contract due to any Export Control Regulations; or (d) a pro-
hibited or possibly illegal or unlicensed export, re-export or
infringement of applicable Export Control Regulations oc-
curred or cannot be fully ruled out; (e) a fundamental change
in the appraisal of the commercial risks attached to the busi-
ness occurs due to any listing of the Customer, his affiliates,
owners or other persons involved on the Customer’s part in
the business on either the consolidated EU or US screening
list. If the Contractor terminates the Contract on the basis of
the above it may also re-evaluated the Contractor’s entire
business relationship towards the Customer, which shall in-
clude the Contractor’s right to terminate any other contract
with the Customer where the underlying cause for the pre-
sent termination might also be present.

The Customer assures the Contractor that, prior to conclu-
sion of the Agreement, he has informed the Contractor of
any and all statutory, official or other requirements which are
mandatory for implementation of the Contract in the Cus-
tomer’s home country.

Applicable Law, Arbitration

These Terms and Conditions, the Agreement and any supplies
or services provided thereunder shall be governed and con-
strued in accordance with the laws of the country in which
Contractor (not a branch office of Contractor) has its regis-
tered place of business. The application of the United Nations
Convention on Agreements for the International Sale of
Goods of April 11, 1980 shall not apply.

All disputes arising out of or in connection with the present
Agreement shall be finally settled under the Rules of Arbitra-
tion of the International Chamber of Commerce by one or
more arbitrators appointed in accordance with the said
Rules. Place of arbitration is the city in which Contractor (not
a branch office of Contractor) has its registered place of busi-
ness. The language of arbitration is English.

Miscellaneous

The Parties are obliged to comply with the Code of Conduct
of the Kérber Group which can be downloaded at the follow-
ing website: https://www.koerber.com/en/compliance-and-
code-of-conduct

Any supplementary agreements, amendments or supple-
ments hereto shall be in writing. This requirement of writing
may be waived only in writing. Any supplementary agree-
ments, amendments or supplements must be signed by a
representative of the Parties authorized to do so. Any refer-
ence to written form (or “in writing”) shall include e-mail.

Any assignment of the Agreement shall require the prior
written consent of the other Party, save only for assignment
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in the ordinary course of business as a consequence of group-
internal corporate restructuring processes of a Party.

26.4 The Contractor is entitled to retain services under the
Agreement in case Customer is in payment default.

26.5 In the event that any provision of these Terms and Conditions
or the Agreement is or becomes in part or in whole ineffec-
tive, illegal or unenforceable, the validity of the remaining
provisions shall not be affected thereby. The same shall apply
in relation to any omissions. Instead of the ineffective, illegal
or unenforceable provisions or in order to cover any omis-
sion, a provision shall apply which, as far as legally possible,
most closely reflects that which the Parties would have
wanted in terms of the purpose of the Agreement if the Par-
ties had considered such at the time of concluding the

Agreement.

26.6 The language of the Agreement as well as any correspond-
ence or other communications between the Parties shall be
English.

26.7 Any person who is not a party to the Agreement shall have no
right whatsoever to enforce the Agreement or any of its
terms.

26.8 The Parties shall be allowed to reasonably use the project

carried out in accordance with the Agreement as customer
reference for advertising, announcement, publication or pub-
licity subject to the other Party objecting to this. Any trade-
mark guidelines of a Party are to be complied with.

26.9 Nothing herein or in the Agreement has the effect of making
the Parties partners, joint venturers or agents of each other
or any of their personnel to employees, servants or agents of
the other Party and the relationship between the Contractor
and the Customer is one of independent contractors.

26.10 Facsimile and email signatures shall be as binding as original
signatures for execution of the Agreement.

Section 27 Definitions

Capitalized terms shall have the following meanings when used herein:

“Acceptance” means the specific acceptance to be carried out by the
Parties upon Completion as described in the Quotation or Technical
Specifications (if acceptance not split into Preliminary Acceptance and
Final Acceptance).

“Acceptance Certificate” means the protocol to be signed by both Par-
ties upon Acceptance.

“Agreement” means the agreement or potential future agreement with
respect to the Works between Customer and Contractor including all
annexes thereto, which is subject to these Terms and Conditions.

“Availability” (if agreed) means the minimum system availability of the
System as agreed in the Technical Specifications (including, if stated in
the Technical Specifications, any preliminary minimum system availabil-
ity to be achieved at a certain stage of the Works).

“Bank Guarantee” means an irrevocable payment obligation of a major
financial institution securing a certain amount under the Agreement,
which shall be subject to a fixed validity period (to be renewed if need-
ed).

“Completion” means the completion of the installation of the System to
a degree that allows Acceptance (or if applicable Preliminary Ac-
ceptance), save for functions and elements which are not essential for
the operation of the System and minor non-compliances.

"Confidential Information" means information of a Party marked confi-
dential or with a similar proprietary legend or that, due to the nature of
the information and/or the circumstances under which it was disclosed,
should reasonably be assumed to be confidential information of the
discloser. Offerings, Documentation, pricing and other financial infor-
mation, the results of any performance or benchmark tests of the

Works, the Agreement, information regarding the Parties’ personnel,
and any product plans of a Party provided prior to general announce-
ment are all Confidential Information. Confidential Information includes
code, copies, summaries and other derivatives of Confidential Infor-
mation.

"Contract Price" means the amount specified in Section 2 as payable to
the Contractor for the Works or such other sum as may become payable
as compensation for the Works under the Agreement.

“Contractor” means the company of the Korber Business Area Supply
Chain which provided the Quotation and/or enters into the Agreement
as the contractor of the Works.

“Customer” means the third party company which receives the Quota-
tion and/or enters into the Agreement as the customer for the Works.

“Customer Obligation/s” means the obligations, works and pre-
conditions to be fulfilled by Customer according to the Agreement and
the Project Schedule.

“Documentation” means the documents related to the System and the
operation of the System to be provided by Contractor as set out in the
Technical Specifications.

“DO0” means the division of obligations as described in the relevant
section of the Technical Specifications.

“Final Acceptance” means the specific acceptance following Preliminary
Acceptance and the ramp-up of the System if defined and described in
the Quotation or the Technical Specifications (if not just Acceptance).

“Final Acceptance Certificate / FAC” means the protocol to be signed by
both Parties upon Final Acceptance.

“Force Majeure” means an exceptional event or circumstance (also if
occurring at the Parties’ subcontractors’ or suppliers’ business environ-
ments) which is beyond a Party's control, which such Party could not
reasonably have provided against before entering into the Agreement,
which, having arisen, such Party could not reasonably have avoided or
overcome, and Force Majeure may include, but is not limited to, excep-
tional events (or a threat of such an event) or circumstances of the kind
listed below, so long as the aforementioned conditions are satisfied:
war, hostilities (whether war be declared or not), invasion, pandem-
ic/epidemic outbreak of diseases and any related governmental or non-
governmental measures, act of foreign enemies, rebellion, terrorism,
revolution, insurrection, military or usurped power, or civil war, riot,
commotion, disorder, strike or lockout by persons other than the Par-
ties’ Personnel and other employees of the Parties and their subcontrac-
tors and suppliers, munitions of war, explosive materials, ionizing radia-
tion or contamination by radio-activity, except as may be attributable to
a Party’s use of such munitions, explosives, radiation or radio-activity,
and natural catastrophes such as earthquake, hurricane, typhoon or
volcanic activity.

“Milestone/s” means the project milestones agreed included in the
Project Schedule and/or attached to the Offer.

“Party” means Customer or Contractor and “Parties” means both.

“Payment Dates” means the payment dates according to the Quotation
or as otherwise agreed between the Parties.

“Preliminary Acceptance” means the specific acceptance if so described
in the Quotation or Technical Specifications (if not just Acceptance).

“Preliminary Acceptance Certificate / PAC” means the protocol to be
signed by both Parties upon Preliminary Acceptance.

“Project Schedule” means the project time schedule (or milestone table
as the case may be) according to the Quotation or as otherwise agreed
between the Parties as may be changed by the Parties from time to time
if agreeable or required in accordance with the Agreement.

“Quotation” means Contractor’s quotation with respect to the Works
including all annexes thereto, which is subject to these Terms and Condi-
tions.

“Site” means the place where the Works are to be carried out.



KORBER

“Software” means any software product included in the Works.

“System” means the system described in the Technical Specifications to
be supplied and installed by Contractor under the Agreement as a result
of the Works.

“Technical Specifications” means the preliminary layout and the prelim-
inary technical and operative details and specifications of the System as
attached to or stated in the Quotation, subject to review and approval in
accordance with the Agreement.

“Terms and Conditions” means these General Terms and Conditions of
Supply and Installation of the Kérber Business Area Supply Chain.

“Throughput” means the throughput of the System as stated in the
Technical Specifications (including, if stated in the Technical Specifica-
tions, any preliminary throughput to be achieved at a certain stage of
the Works).

“Variation” means a change in the Works or Project Schedule agreed by
the Parties in accordance with Section 10, which is by way of an addi-
tion, omission, substitution or alteration in any way of the design, quali-
ty or quantity of the Works or the Project Schedule as described or re-
ferred to in the various drawings or specifications that constitute the
Agreement.

“Working Days” means all normal working days at the registered place
of business of Contractor, in particular excluding Saturdays, Sundays and
bank holidays.

“Works” means the materials, products, Software and services / works
to be supplied to Site and provided by Contractor, as defined in detail in
the Technical Specifications.
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	General Terms and Conditions of Supply and Installation of the Körber Business Area Supply Chain
	Section 1 Scope of Agreement
	1.1 The Contractor will supply, execute, complete and install the Works in conformity with the Agreement.
	1.2 The Customer at its own discretion may exercise in writing any of the “Optional Items” marked as such in the Technical Specifications within the time limits specified therein and in any case early enough to allow for a timely planning, engineering...
	1.3 The Contractor shall provide at its own cost special tools, equipment, instruments and machines, labor and materials and other facilities required for the Works. The Contractor shall further ensure that it provides manpower, equipment and material...
	1.4 Works performed may be inspected by the Customer or any person authorized by the Customer during normal business hours. Inspection are to be preannounced with reasonable notice, may not interrupt Contractor’s activities regarding the Works.
	1.5 Where the Customer reasonably determines that any of the Works are defective or are not in accordance with the Agreement until Acceptance (or if applicable Preliminary Acceptance), the Parties shall discuss in good faith means of rectification and...
	1.6 The scope of the Works is to be determined at the time of the conclusion of the Agreement. In particular, any subsequent (a) changes in laws and regulations mandatorily applicable to the Works, (b) changes in agreed or mandatorily applicable stand...
	1.7 With respect to the Contractor’s obligations for the supply of materials, the Contractor must ensure that the supplied materials conform to the specification and design requirements stipulated by the Customer.

	Section 2 Contract Price and Tax
	2.1 The Contract Price shall be the price for the Works as per the Quotation.
	2.2 Subject to applicable tax law or binding instructions from competent fiscal authorities:
	2.2.1 The Contract Price and any other prices agreed in the Agreement are net amounts, excluding any Value Added Tax (VAT) or any local equivalent (e.g. sales tax, excise tax, goods and services tax, consumption tax and always to include duties, levie...
	2.2.2 Customer shall provide to Contractor its VAT identification number(s) on the Purchase Order Form for (i) the country where Customer has established its business and/or (ii) any other country where Customer has a fixed establishment. Contractor s...
	2.2.3 Settlements between the parties, including payment of remuneration and advances, are made on the basis of VAT invoices.
	The invoice should meet all requirements to fulfil the respective applicable tax laws, including:
	 Correct Contractor`s details: the name (including form of incorporation) and the address, VAT number, IBAN code and bank account number and the name of the bank
	 Correct Customer`s details: name and address (complete legal entity name and registered office address), VAT number;
	 Invoice number;
	 Purchase order number (PO) provided by the Customer and its contact person;
	 Description of services or supplies invoiced appended by the relevant documentation.
	2.2.4 Invoices issued by the Contractor should be delivered to the Customer’s address stated in the Quotation.
	2.2.5 For the avoidance of doubt, each party including Customer’s affiliated companies shall be responsible for payment of taxes that it is legally obliged to pay in terms of applicable law. All payments under the Agreement to be made by Customer to C...
	Customer and Contractor agree to cooperate to minimize, to the extent appropriate and legally compliant, any taxes or similar fees and each party will provide all representations and documentation necessary to effect such an appropriate minimization. ...
	2.2.6 Parties shall be authorized to any disclosure of the Agreement to a Party’s affiliate and to file a copy of the Agreement with any governmental authorities.
	2.2.7 This Section shall survive expiration or termination of the Agreement.


	Section 3 Review, Approval
	3.1 As far as provided for in the Project Schedule, the layouts, drawings and other functional specifications in relation to the Works as comprised in the Technical Specifications are subject to detailed review and finalization by the Contractor, whic...
	3.2 Contractor shall provide the finalized documents for Customer’s review not later than agreed in the Project Schedule.
	3.3 The Customer’s review period shall not exceed 10 Working Days from the date on which the documents are provided to the Customer. During the review period the Customer may:
	3.3.1 Give approval with or without any comments, or
	3.3.2 deny approval, with comments reasonably identifying the parts or components that do not comply with the Agreement including full explanation. Denial of approval and associated comments shall apply only to the related submitted design documents o...

	3.4 Upon a denial by Customer in accordance with the Agreement, the Contractor shall, as soon as technically possible, amend all the necessary design documents according to the comments made by the Customer, and resubmit them for further review accord...
	3.5 Upon expiry of the review period, and as far as no comments are received by the Contractor to the design document or parts thereof, the Customer shall be deemed to have approved the submitted design documents.
	3.6 In the event of any change in the design and/or drawings of the Works being required due to the Customer’s fault, the Contractor shall be entitled to recover from Customer all related losses, damages, costs and/or expenses arising from such change...

	Section 4 Delivery, Passing of Title and Risk
	4.1 The delivery terms for supplies related to the Works shall be as per the Incoterm stated in the Quotation (if not stated: FCA) according to the most recent version of the Incoterms, currently Incoterms 2020.
	4.2 Partial and early deliveries are permitted as far as reasonable to achieve the Project Schedule.
	4.3 Contractor shall retain ownership in any supplied equipment until Customer has paid the entire Contract Price.
	4.4 The Contractor shall be responsible for the Works during the installation, testing and commissioning of the Works. The operational responsibility and the transfer of risk of any accidental damage or loss of delivered products or the entire Works, ...

	Section 5 Documentation
	5.1 The Contractor shall prepare and deliver the Documentation in the following form:
	5.1.1 Format:  Electronic files
	5.1.2 Language: English (and as required by applicable law)

	5.2 The Contractor shall own all rights to the Documentation and shall grant Customer a non-exclusive right of use in the Documentation for the agreed or reasonably foreseeable purpose which is assignable or sub-licensable only to Affiliates of Custom...

	Section 6 Commencement, Project Schedule, Supply Chain Adjustments
	6.1 Contractor shall commence the Works in accordance with the Project Schedule and as soon as Customer has provided all required official permits and approvals from competent authorities and has made due payments according to the Payment Schedule.
	6.2 The Project Schedule represents a preliminary version of the Project Schedule, which shall be discussed between and developed and finalized by the Parties in good faith. Sections 3.2, 3.3 and 3.5 shall apply accordingly.
	6.3 The Parties are aware that in relation to the Works various supplies and services from third parties (in particular suppliers and subcontractors) are required and that not all third-party services can be bindingly ordered prior to the conclusion o...

	Section 7 Customer Contributions, Interfaces
	7.1 The Customer is obliged to the contributions as set out in the Quotation or as otherwise agreed, e.g. in an agreeable document on the DOO or an interface list. The contributions are a prerequisite for Contractor to perform the Works.
	7.2 With regard to interfaces between the Works and the works of other contractors engaged by the Customer in relation to the Works, the Contractor shall be responsible for supporting all interfacing works, subject to any ambiguity, conflict and/or in...

	Section 8 Site Access and Site Conditions
	8.1 The Customer will procure, in due time, for Contractor staff and its representatives, suppliers or sub-subcontractors all necessary permissions and authorizations to work on the Site.
	8.2 Contractor will inform the Customer of the normal working time. Until Acceptance (or if applicable Final Acceptance) has occurred, Contractor will be permitted free access to Site to perform Works on extra hours or extra shifts on any calendar day...
	8.3 The Customer shall be exclusively responsible for all costs arising of the extra labor hours of its representatives.
	8.4 The Customer will make available free of charge, on all construction areas, the necessary area needed for building up and storing equipment and support facilities for the forecasted teams, materials and warehouses including sewage, water, compress...
	8.5 The Site shall have security services during all period of the execution of the Works. These security services must be provided in a twenty-four-hour period, seven days per week, at Customer’s expenses.
	8.6 The Customer will make available free of charge at the Site a place for Contractor to make deposit of construction waste, with proper containers at a maximum distance of 100 meters from the erection location, and will make his duty to produce prop...
	8.7 In case of any delay in handing over the Site for starting the installation, the safety and security of material and storage of material at site shall be under the responsibility of the Customer.
	8.8 The Customer shall provide the conditions, which it is responsible for, according to the DOO throughout the project until Acceptance (or if applicable Final Acceptance).

	Section 9 Software License
	9.1 The Customer shall, unless otherwise specified herein, have the permanent non-exclusive right to use and maintain the Software for the agreed and reasonably foreseeable operation of the System. The right of use shall only be assignable and sub-lic...
	9.2 In case the Works comprise Software to be provided and implemented by an affiliate of Contractor as a subcontractor of Contractor (for example a warehouse management system), the Affiliate’s software licensing terms shall apply.
	9.3 As far as Software is owned by a third party, Contractor shall assign the relevant software license or sublicense for that Software in accordance with the software licensing terms of the relevant third party.
	9.4 Contractor shall not be obliged to disclose any source code of the Software.

	Section 10 Variations
	10.1 The Contractor shall carry out Variations which are required because of (a) changes in laws and regulations mandatorily applicable to the Works, (b) changes in standards and norms if those are expressly agreed or otherwise mandatorily applicable ...
	10.2 The Customer may further request, and Contractor may suggest Variations in writing at any time until Acceptance (or if applicable Preliminary Acceptance).
	10.3 Within a reasonable period upon receipt of a request for a Variation from Customer or on its own suggestion for a Variation, Contractor shall inform Customer of the impact of the Variation on the Contract Price and the Project Schedule, thereby m...
	10.4 The Customer shall respond to the Contractor’s offer within 10 Working Days by either signing and accepting it or rejecting it. If the Customer fails to comply with this notice period and also has not provided notice to Contractor that it needs a...
	10.5 As long as a Variation has not been agreed, the Works shall be considered unchanged and the Contractor may decide in its reasonable discretion to suspend the affected parts of the Works by giving notice to the Customer. Customer shall bear any re...
	10.6 The Parties may exceptionally agree on a simplified process for Variations up to an individual value of EUR 20,000.00 (or local currency equivalent) by means of a list of additional and reduced costs to be signed or otherwise verified (for exampl...

	Section 11 Suspension
	11.1 In case of any suspension or postponement of the Works or part of the Works requested by the Customer or required for reasons not attributable to the Contractor (e.g. binding instructions issued by a relevant authority), the Contractor shall stop...
	11.2 The effects on cost and losses and on the Project Schedule shall be considered and agreed as a Variation, as far as the Contractor is not responsible for the suspension. As long as not agreed otherwise according to these Terms and Conditions, any...

	Section 12 Project Schedule Extensions
	12.1 A reasonable and fair extension (including any reasonably times for pausing and remobilizing the Works) shall apply to the Project Schedule in case of interruptions or delays of the Works caused by the following events or circumstances:
	12.1.1 Any act or omission attributable to Customer or third party contractors engaged by Customer;
	12.1.2 Variations to technical conditions, the scope of Works, Project Schedule or site conditions, provided that such changes impact the ability to carry out the Works;
	12.1.3 Disruption to Contractor’s Works caused by site occupation by the Customer, its agents or others on site, as any delays in access to Site creating an impact on the agreed Project Schedule;
	12.1.4 Force Majeure events;
	12.1.5 Abnormal weather conditions that affect the normal execution of the Works such as extraordinarily heavy rains, winds, high or low temperatures;
	12.1.6 Variations or other changes to the design of the goods or services bindingly requested by authorities;
	12.1.7 Suspension of the Works by reasons not attributable to the Contractor (if not agreed specifically as a Variation);
	12.1.8 Changes in laws/standards not reasonably foreseeable by Contractor 28 days prior to the tender submission and any changes in laws/standards occurring during project execution;
	12.1.9 Any underground- or ground-condition discovered after the commencement of the Works not reasonably foreseeable by Contractor; or
	12.1.10 Delay in providing sufficient information to start the Works, caused by subsequent instructions or lack of instructions from the Customer, industrial disputes or other causes whatsoever beyond Contractor’s reasonable control.


	Section 13 Acceptances, Shortfall Compensation
	13.1 Acceptance (or if applicable Preliminary Acceptance) shall be a mandatory prerequisite for Customer to beneficially use the System.
	13.2 After Contractor has carried out the installation and commissioning and has achieved Completion, Acceptance (or if applicable Preliminary Acceptance) shall take place. Acceptance (or if applicable Preliminary Acceptance) shall comprise of the tes...
	13.3 Only in case of major non-compliances or major defects shall Customer be entitled to reject any acceptance in relation to the Agreement. All non-major cases of non-compliances or defects will be listed in an open issues list and Contractor will r...
	13.4 Acceptances (and if applicable in particular Preliminary acceptance and Final acceptance) shall be deemed to have occurred and declared in the following cases, whichever occurs first, but subject always to a reasonable notice period to be set by ...
	13.4.1 The Customer rejects the relevant acceptance not in accordance with the Agreement or refuses to cooperate in or fails to fulfil its obligations regarding the relevant acceptance process; or
	13.4.2 the Customer ultimately refuses to continue the execution of the Agreement or the Works without being entitled to, or
	13.4.3 in the specific case of Preliminary Acceptance (if applicable): The System or parts thereof are placed into essentially permanent, commercial operation by the Customer before Preliminary Acceptance.

	13.5 If not agreed otherwise or expressly excluded in the Technical Specifications, Contractor is entitled to decide by written notice to the Customer to compensate the Customer for a shortfall in:
	(a) Throughput according to the following provisions, if the System, in spite of reasonable efforts of the Contractor to rectify the shortfall, does not achieve the Throughput in the course of an acceptance process and provided that the shortfall does...
	(b) Availability according to the following provisions, if the System, in spite of reasonable efforts of the Contractor to rectify the shortfall, does not achieve the Availability in the course of an acceptance process and provided that the shortfall ...
	In case Contractor exercises its rights under the Agreement, further claims for rectification of the shortfall, price reduction, compensation, damages or other rights and remedies (including termination rights) for reason of shortfall in Throughput or...

	Section 14 Warranty
	14.1 The Contractor warrants that the Works are free of defects and correspond with the agreed specifications described in the Agreement and in particular in the Technical Specifications for the warranty period according to the Quotation (if not state...
	14.2 In order that the Works and Documentation shall be in the conditions required by the Agreement (fair wear and tear excepted) by the end of the warranty period, the Contractor shall:
	14.2.1 complete any work which is outstanding on the date stated in an Acceptance Certificate (or if applicable Preliminary Acceptance Certificate), within such reasonable time as is instructed by the Customer (or if not instructed within an objective...
	14.2.2 execute all work required to remedy defects or damage by repair or replacement in Contractor’s discretion, as may be notified by the Customer on or before the end of the warranty period.

	14.3 All defect rectification works shall be executed at the risk and cost of the Contractor, if and to the extent that the work is attributable to:
	14.3.1 the design of the Works, other than a part of the design for which the Customer or any third party contractors engaged by Customer are responsible (if any),
	14.3.2 the Works or any parts thereof not being in accordance with the Agreement,
	14.3.3 improper installation attributable to the Contractor, or
	14.3.4 failure by the Contractor to comply with any other obligation of the Agreement.

	14.4 Contractor shall not be obliged to carry out defect rectification works if and to the extent that the work is attributable to:
	14.4.1 Acts or omissions of Customer or third parties attributable to Customer, in particular third party contractors engaged by Customer,
	14.4.2 Customer failing to notify the defect immediately in writing,
	14.4.3 improper transportation or storage of or any accidental damage to the delivered items after the transfer of risk,
	14.4.4 improper operation or treatment of the delivered items, failure to comply with the operating instructions, operating conditions or service- and maintenance-intervals or the use of improper materials or replacement materials,
	14.4.5 fair wear and tear (e.g. consumables), or
	14.4.6 modifications or repairs made to the System or arts thereof without Contractor’s consent or with third party spare parts.

	14.5 If and to the extent that such work is attributable to any other cause, the Contractor shall be notified promptly by the Customer.
	14.6 If the Contractor fails to remedy any defect or damage within a reasonable time, a date is to be fixed by the Customer in writing, on or by which the defect or damage is to be remedied. If the Contractor fails to remedy the defect or damage by th...
	14.6.1 carry out the work himself or by others, in a reasonable manner and at the Contractor's cost and the Contractor shall pay to the Customer the costs reasonably incurred by the Customer in remedying the defect or damage;
	14.6.2 determine a reasonable reduction in the Contract Price taking into account all relevant circumstances; or
	14.6.3 if the defect or damage deprives the Customer of substantially the whole benefit of the Works or any essential part of the Works in a way that a further operation of the System is clearly not reasonably practicable for the Customer considering ...

	14.7 Until the end of the warranty period, the Contractor shall have the right of access to all parts of the Works and to records of the operation and performance of the Works, except as may be inconsistent with the Customer's reasonable security rest...
	14.8 The search for and determination of defects shall be at the sole risk and cost of Customer.
	14.9 When a defect has been rectified by Contractor, the replaced or repaired part of the Works shall be subject to the same warranty terms as described above for an additional one year upon completion of the rectification, but not longer than in tota...
	14.10 Provided that Contractor is not liable for willful misconduct, fraud, gross negligent misconduct, personal injury or death, or in other cases in which a limitation or exclusion of liability is not permitted under the law applicable to the Agreem...

	Section 15 Limitation of Liability
	15.1 Notwithstanding anything to the contrary stated herein (except only for Section 15.2),
	15.2 Paragraphs (b) and (c) of Section 15.1 shall not apply as far as any liability arises from willful misconduct, fraud, gross negligent misconduct, personal injury or death, or in other cases in which a limitation or exclusion of liability is not p...

	Section 16 Delay in Performance, Liquidated Damages
	16.1 If the Contractor fails to achieve Acceptance (or if applicable Preliminary Acceptance) and such delay is attributable to Contractor’s fault and Customer is adversely affected by that delay, the Contractor shall, after expiration of a grace perio...
	16.2 Liquidated damages shall become due upon Acceptance (or if applicable Preliminary Acceptance) or after Customer has exercised its rights under Section 16.3 and can only be claimed within a claim period of 30 days thereafter and are otherwise forf...
	16.3 If the Contractor fails to achieve Acceptance (or if applicable Preliminary Acceptance) by more than 30 Working Days and such delay is solely attributable to Contractor’s fault, the Customer may terminate the Agreement in respect of such parts of...

	Section 17 Termination for cause
	If not expressly provided otherwise herein, each Party may only terminate the Agreement on written notice if the other Party fails to comply with a material term of the Agreement in a way that renders the continuous execution of the Agreement by all m...

	Section 18 Insurance
	18.1 The Contractor shall maintain and will provide the Customer upon request with evidence of a business liability insurance policy with coverage of EUR 3 million per loss event, up to a maximum of EUR 6 million per insurance year.
	18.2 The Contractor shall maintain and will provide upon request evidence on an assembly insurance covering the Works from the start of work on Site until Acceptance (or if applicable Preliminary Acceptance) against loss or damage for which the Contra...

	Section 19 Subcontracting
	The Contractor may subcontract any portion of the Works without the prior written approval of the Customer, as long as the Customer has not rejected a subcontractor for good cause in writing.

	Section 20 Health and Safety, Environmental Protection
	20.1 The Contractor shall comply with all relevant safety and security requirements agreed or mandatorily applicable pursuant to applicable law and regulation. The Customer may, upon reasonable notice to the Contractor audit the Contractor’s complianc...
	20.2 The Contractor has the responsibility to obtain relevant work permit to carry out the Works at the Site.
	20.3 The Contractor shall throughout the progress of the Works have full regard for applicable health and safety laws and regulations mandatorily applying at the Site and relevant to the Works.

	Section 21 Force Majeure
	21.1 If a Party is or will be prevented from performing any of its obligations under the Agreement by Force Majeure, then it shall give notice to the other Party of the event or circumstances constituting the Force Majeure and shall specify the obliga...
	The Party shall, having given notice, be excused of such obligations for so long as such Force Majeure prevents it from performing them. Notwithstanding any other provision of this Section, Force Majeure shall not apply to obligations of either Party ...
	21.2 Each Party shall at all times use all reasonable endeavors to minimize any delay in the performance of the Agreement as a result of Force Majeure, e.g. by allowing and enabling partially remote contract execution (remote services, remote acceptan...
	21.3 If the Contractor is prevented from performing any of its obligations under the Agreement by Force Majeure of which due notice has been given, and suffers delay and/or incurs Cost by reason of such Force Majeure, the Contractor shall be entitled ...
	21.4 If the execution of substantially all the Works in progress is prevented for a continuous period of 84 Working Days by reason of Force Majeure of which due notice has been given, or for multiple periods which total more than 140 Working Days due ...

	Section 22 Confidentiality, Use of Anonymous Data
	22.1 If a Party receives Confidential Information (in such role, “Recipient”) from the other Party (in such role, “Discloser”), then Recipient shall protect such Confidential Information from disclosure to third parties by exercising at least the same...
	22.2 The foregoing obligations shall not apply to any Confidential Information that (a) is or becomes available to the public, other than by breach of a duty by Recipient; (b) is in the rightful possession of the Recipient without an obligation of con...
	22.3 Notwithstanding any language to the contrary elsewhere in the Agreement, Customer authorizes Contractor and its Affiliates (and their successors and assigns, contractors and Contractor Business Partners) to store and use Customer’s business conta...
	22.4 Contractor may (a) collect, develop, create, extract, compile, synthesize, analyze and commercialize statistical benchmark and other information related to the performance, operation and use of the Works and (b) use data from the Works in aggrega...

	Section 23 Intellectual Property
	23.1 Where delivered items or parts thereof or any results of the Works or Services are protected by patents, copyrights or other industrial property rights, Contractor shall remain the sole owner and beneficiary of such and shall grant Customer a non...
	23.2 The Contractor shall at its own cost indemnify the Customer against and from any other third party claim for an IP Violation which arises within three years upon Acceptance (or if applicable Preliminary Acceptance) and is a direct consequence out...
	23.3 The Customer shall indemnify the Contractor against and from any third party claim related to an IP Violation which is a direct consequence of (a) the Contractor's compliance with the Customer’s instructions or (b) the System or parts thereof bei...
	23.4 In this Section, "IP Violation" means a violation of any copyright, patent, trade secret or other intellectual property right relating to the Works or System.
	23.5 If a Party does not notify the other Party of any claim in relation to an IP Violation within 28 days of receiving the claim, this Party is considered to have waived any right to indemnity under this Section.
	23.6 If a third-party violation claim is made or appears likely and Contractor is the indemnifying Party, then the Contractor shall be entitled, but not required, to modify the System to make it non-infringing, procure any necessary license, or replac...

	Section 24 Export Control
	24.1 The Customer acknowledges that the supply of the products may be subject to domestic and/or foreign statutory provisions and regulations regarding export control including economic sanctions and embargos (hereinafter collectively referred to as E...
	24.2 If applicable, the delivered products may not be sold, supplied, leased or otherwise transferred nor may the Equipment be used for a purpose other than that agreed upon without a necessary export or re-export permit from the competent authorities...
	24.3 The Contractor has the right at any time to withdraw from the Contract, exempt from any charges and without incurring any liability, if (a) )the required export permits or re-export permits cannot be obtained or cannot be obtained within a reason...
	24.4 The Customer assures the Contractor that, prior to conclusion of the Agreement, he has informed the Contractor of any and all statutory, official or other requirements which are mandatory for implementation of the Contract in the Customer’s home...

	Section 25 Applicable Law, Arbitration
	25.1 These Terms and Conditions, the Agreement and any supplies or services provided thereunder shall be governed and construed in accordance with the laws of the country in which Contractor (not a branch office of Contractor) has its registered place...
	25.2 All disputes arising out of or in connection with the present Agreement shall be finally settled under the Rules of Arbitration of the International Chamber of Commerce by one or more arbitrators appointed in accordance with the said Rules. Place...

	Section 26 Miscellaneous
	26.1 The Parties are obliged to comply with the Code of Conduct of the Körber Group which can be downloaded at the following website: https://www.koerber.com/en/compliance-and-code-of-conduct
	26.2 Any supplementary agreements, amendments or supplements hereto shall be in writing. This requirement of writing may be waived only in writing. Any supplementary agreements, amendments or supplements must be signed by a representative of the Parti...
	26.3 Any assignment of the Agreement shall require the prior written consent of the other Party, save only for assignment in the ordinary course of business as a consequence of group-internal corporate restructuring processes of a Party.
	26.4 The Contractor is entitled to retain services under the Agreement in case Customer is in payment default.
	26.5 In the event that any provision of these Terms and Conditions or the Agreement is or becomes in part or in whole ineffective, illegal or unenforceable, the validity of the remaining provisions shall not be affected thereby. The same shall apply i...
	26.6 The language of the Agreement as well as any correspondence or other communications between the Parties shall be English.
	26.7 Any person who is not a party to the Agreement shall have no right whatsoever to enforce the Agreement or any of its terms.
	26.8 The Parties shall be allowed to reasonably use the project carried out in accordance with the Agreement as customer reference for advertising, announcement, publication or publicity subject to the other Party objecting to this. Any trademark guid...
	26.9 Nothing herein or in the Agreement has the effect of making the Parties partners, joint venturers or agents of each other or any of their personnel to employees, servants or agents of the other Party and the relationship between the Contractor an...
	26.10 Facsimile and email signatures shall be as binding as original signatures for execution of the Agreement.

	Section 27 Definitions

